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AGREEMENT AND ASSIGNMENT dated as of November 1,
1975, between FMC Corporation, a Delaware corporation (herein-
after called the Builder), and Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement).

WHEREAS the Builder, United States Trust Company of New York,
as trustee (hereinafter called the Owner-Trustee), under a Trust
Agreement dated as of the date hereof (hereinafter called the Trust
Agreement), with General Electric Credit Corporation (hereinafter
alled the Owner}, and Burlington Northern Ine. (hereinafter called
the Guarantor) have entered into a Conditional Sale Agreement dated
as of the date hereof (hereinafter called the Conditional Sale Agree-
ment), covering the construction, sale and delivery, on the conditions
therein set forth, by the Builder and the purchase by the Owner-Trustee
of the railroad equipment described in Annex B to the Conditional Sale
Agreement (said equipment being hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and American Rail Box Car Company
{hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter called the Lease),
providing for the lease to the Lessee of the Equipment; and

WHEREAS the Guarantor has agreed to guarantee the obligations of
the Lessee under the Lease, and the terms and conditions of said guar-
anty are set forth in the Guaranty Agreement dated as of the
date hereof between the Guarantor and the Owner-Trustee;

Now, THEREFORE, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Vendor to the
Builder, the receipt of which is hereby acknowledged, as well as of the
mutual covenants herein contained, the parties hereto agree as follows:

SECTION 1. The Builder hereby assigns, transfers, and sets over
unto the Vendor, its suceessors and assigns: '

(a) all the right, title and interest of the Builder in and to each
unit of the Equipment when and as severally delivered to and ac-
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cepted by the Ownel-Trustee subject to the payment by the Vendor
to the Builder of the amount required to be paid under Section 4
hereof and by the Owner Trustee to the Builder of the amounts due
under subparagraph (a) of the third paragraph of Article 4 of the
Conditional Sale Agreement

(b) all the rlght title and interest of the Builder in and to the
Conditional Sale Agreement (except the rlght to construct and de-
liver the Equlpment and the right to receive the payments specified
in subparagraph (a) of the third paragraph and in the fourth para-
graph of Article 4 thereof’ payments specified in the last paragraph
of Article 15 thereof and relmbursement for taxes paid or incurred
by the Builder), and except as aforesaid in and to any and all
amounts which may be or |become due or owing to the Builder under
the Conditional Sale Agreement on account of the Conditional Sale
Indebtedness (as deﬁned in the Conditional Sale Agreement) of the
Equlpment and 1nterest thereon and in any to any other sums be-
coming due from the Owner-Trustee or the Guarantor under the Con-
ditional Sale Agreement, other than those hereinabove excluded; and

A (c) except as 11m1ted by subparagraph (b) of this paragraph, all
the Builder’s rlghts titles| interests, powers, privileges and remedies
under the Condltlonal Salé Agreement

without any recourse hereunder, however, against the Builder for or
. on account of the fs‘tilure of the Owner-Trustee or the Guarantor to
make any of the payrhents plrovided for in, or otherwise to comply with,
any of the provisions of the Conditional Sale Agreement; provided,
however, that this Assignme'nt shall not subject the Vendor to, or trans-
fer, or pass, or in} any xlvay affect or modify, the obligations of
the Builder to deliver the Equlpment in accordance with the Conditional
Sale Agreement or with respect to its warranties and agreements re-
ferred to in Article|14 of the Conditional Sale Agreement or relieve
the Owner-Trustee or the Guarantor from their respective obligations
to the Builder contaihed in Artic]es 2, 8, 4, 6, 8 and 14 of the Conditional
Sale Agreement (as such ob]ligations are limited by Article 22 thereof),
it being understood and agreed that, notwithstanding this Agreement,
or any subsequent aésignment pursuant to the provisions of Article 15
of the Conditional Sale Agr’eement all obligations of the Builder to the

Owner-Trustee W1th respect to the Equipment shall be and remain en-




forceable by the Owner-Trustee, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing assignment
and transfer, the Builder hereby authorizes and empowers the Vendor
in the Vendor’s own name, or in the name of the Vendor’s nominee, or
in the name of and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and enforce any and
all sums to which the Vendor is or may become entitled under this As-
signment and compliance by the Owner-Trustee and the Guarantor with
the terms and agreements on their parts to be performed under the
Conditional Sale Agreement, but at the expense and liability and for
the sole benefit of the Vendor. '

SECTION 2, The Builder agrees that it shall construct the Equip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion to the Owner-Trustee in accordance
with the provisions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully comply with
each of and all the covenants and conditions of the Conditional Sale
Agreement set forth to be performed and complied with by the Builder.
The Builder further agrees that it will warrant to the Vendor,
the Guarantor and the Owner-Trustee that at the time of delivery of
each unit of the Equipment under the Conditional Sale Agreement it
had legal title to such unit and good and lawful right to sell such unit
and that the Owner-Trustee received title to such unit free of all claims,
liens, security interests and other encumbrances of any nature except
only the rights of the Builder under the Conditional Sale Agreement
and the rights of the Lessee under the Lease; and the Builder further
agrees that it will defend the title to such unit against the demands
of all persons whomsoever based on claims originating prior to the deliv-
ery of such unit by the Builder under the Conditional Sale Agreement;
all subject, however, to the provisions of the Conditional Sale Agree-
ment and the rights of the Owner-Trustee and the Guarantor there-
under. The Builder will not deliver any of the Equipment to the Owner-
Trustee under the Conditional Sale Agreement until the Conditional
Sale Agreement and the Lease have been filed and recorded in aceord-
ance with Section 20¢ of the Interstate Commerce Act (the Builder and
its counsel being entitled to rely on advice from special counsel for the
Vendor that such filing and recordation have occurred).
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SEcTION 8. The Builder agrees with the Vendor that in any suit,
proceeding or action brouéht by the Vendor under the Conditional Sale
Agreement for any instalment of, or interest on, the Conditional Sale
Indebtedness or the Equlp[ment olr to enforce any provision of the Con-
ditional Sale Agreement, the Builder will indemnify, protect and hold
harmless the Vendor from and|against all expense, loss or damage
suffered by reason of any[; defense, setoff, counterclaim or recoupment

whatsoever claimed by the Owne}-Trustee, the Lessee or the Guarantor

arising out of a breach byrthe Bulilder of any obligation with respect to
the Equipment or the manufacture, construction, delivery or warranty
thereof, or by reason of any defense, setoff, counterclaim or recoupment
whatsoever arising by reason of any other indebtedness or liability at
any time owing to the Owner-Trustee, the Lessee or the Guarantor by
the Builder. The Builder’s obligation so to indemnify, protect and hold
harmless the Vendor is cor{ditional upon (a) the Vendor’s timely motion
or other appropriate action, on the basis of Article 15 of the Conditional
Sale Agreement, to strike any defense, setoff, counterclaim or recoup-
ment asserted by the Owner-Trlvllstee, the Lessee or the Guarantor in
any such suit, proceeding {or acti!on and (b) if the court or other body
having jurisdiction in s?ch suilt, proceeding or action denies such
motion or other action and accepts such defense, setoff, counterclaim
or recoupment as a triable issue in such suit, proceeding or action, the
Vendor’s prompt notification tojthe Builder of the asserted defense,
setoff, counterclaim or rec[oupmen’t and the Vendor’s giving the Builder
the right, at the Builder]s expense, to compromise, settle or defend

against such defense, setoff, counterclaim or recoupment.

Except in the cases of ‘articles or materials specified by the Lessee
and not manufactured by the Bu|11der and in cases of designs, systems,
processes, formulae or combmlatmns specified by the Lessee and
not developed or purported to be\developed by the Builder, the Builder
agrees, except as otherwise specifically provided in Annex A to the Con-
ditional Sale Agreement, to indemnify, protect and hold harmless the
Vendor from and against any and all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees, in any man-
ner imposed upon or accruing against the Vendor or its assigns because
of the use in or about the c:onstru ction or operation of any of the Equip-

ment of any design, system, process, formula, combination, article or
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material which infringes or is claimed to infringe on any patent
or other right. The Vendor will give prompt notice to the Builder
of any claim actually known to the Vendor which is based upon any
such alleged infringement and will give the Builder the right, at the
Builder’s expense, to compromise, settle or defend against such claim.
The Builder agrees that any amounts payable to it by the Owner-
Trustee or the Guarantor with respect to the Equipment, whether
pursuant to the Conditional Sale Agreement or otherwise, not hereby
assigned to the Vendor, shall not be secured by any lien, charge
or security interest upon the Equipment or any unit thereof.

SecTION 4. The Vendor, on each Closing Date fixed as provided in
Article 4 of the Conditional Sale Agreement with respect to a Group
(as defined in said Article 4) of the Equipment, shall pay to the Builder
an amount equal to the portion of the Purchase Price thereof which,
under the terms of said Article 4, is payable in instalments, provided
that there shall have been delivered to the Vendor (with an executed
counterpart to the Owner-Trustee), on or prior to such Closing Date,
the following documents, in form and substance satisfactory to it and
to its special counsel hereinafter mentioned, in such number of counter-
parts as may be reasonably requested by said special counsel:

(a) an instrument from the Builder to the Vendor transferring
to the Vendor the security interest of the Builder in the units
of the Equipment in such Group, warranting to the Vendor and to
the Owner-Trustee that, at the time of delivery of such units under
the Conditional Sale Agreement, the Builder had legal title to such
units and good and lawful right to sell such units and that the Owner-
Trustee received title to such units free of all claims, liens, security
interests and other encumbrances of any nature except only the
rights of the Vendor under the Conditional Sale Agreement and the
rights of the Lessee under the Lease, and covenanting to defend the
title to such units against the demands of all persons whomsoever
based on claims originating prior to the delivery of such units by the
Builder under the Conditional Sale Agreement;

{(b) a Certificate or Certificates of Acceptance with respect to
the units of the Equipment in such Group as contemplated by Article
3 of the Conditional Sale Agreement and §2 of the Lease;
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(c) the opinions of} counsel and officers’ certificates required by
Paragraph 6 of the Participation Agreement dated as of the date
hereof, among the Lessee the Guarantor, the Owner and the Owner-
Trustee

(d) an invoice of the Builder for the units of the Equipment in
such Group accompanied by or having endorsed thereon a certifica-
tion by the 0wner—Trdstee the Lessee and the Guarantor as to their
approval thereof and ' an 1nv01ce of the Builder for the interest, if
any, payable to the Builder pursuant to the fourth paragraph of Arti-
cle 4 of the CondltlonaltSale Agreement ‘

(e) an opinion of Messrs. Cravath Swaine & Moore, who are act-
ing as special counsel for the Vendor and the Investors named in the
Finance Agreement, dated as of such Closing Date, stating that (i)
the Finance Agreemeﬁt assuming due authorlzatlon, execution and
delivery by such Investors has been duly authorized, executed and
delivered and is a ]egal vahd and binding instrument, (11) the Condi-
tional Sale Agreement and the Lease, and the Lease Assignment
and the Consent (as deﬁned in the Condltlonal Sale Agreement)
have been duly authorized, executed and delivered by the respective
parties thereto and are legal valid and binding instruments en-
forceable in accordance w1tH their respective terms, (iii) this As-
signment has been duly authorized, executed and dehvered by the
respective parties thereto and is a legal, valid and binding instru-
ment, (iv) the Vendor is vested with all the rights, titles, interests,
powers and pr1v11eges} of the|Builder purported to be assigned to it
by this Assignment, (v) the|Vendor is vested with a valid security
interest in the units of the Equipment in such Group and such units,
at the time of delivery|thereof to the Owner-Trustee under the Condi-
tional Sale Agreement were free from all claims, liens, security in-
terests and other eneumbrances (other than those created by the
Conditional Sale Agreement and the rights of the Lessee under the
Lease), (vi) no appro[val of the Interstate Commerce Commission or
any other governmental authorlty is necessary for the valid execution
and delivery of the Conditional Sale Agreement, this Assignment, the
Lease, the Lease Assignment|or the Consent or if any such authority
is necessary, it has been obtained, (vii) the Conditional Sale Agree-
ment, this Assignment, the 'Lease the Lease Assignment and the -
Consent have been duly ﬁled and recorded with the Interstate
Commerce Commission in accordance with Section 20c of the Inter-
state Commerce Act and no jother filing or recordation is necessary
for the protection of |the rights of the Vendor in any state of the
United States of America or|in the District of Columbia, and (viii)
registration of the Conditional Sale Agreement, this Assignment
or the certificates of; interest delivered pursuant to the Finance




7

Agreement is not required under the Securities Act of 1933, as
amended, and qualification of an indenture with respect thereto
is not required under the Trust Indenture Act of 1939, as amended;
and such opinion shall also cover such other matters as may rea-
sonably be requested by the Vendor or such Investors;

(f) an opinion of eounsel for the Owner-Trustee, dated as of such
Closing Date, addressed to the Vendor and the Owner, stating that
the Finance Agreement, the Conditional Sale Agreement, the Lease,
the assignment thereof to the Vendor and the Trust Agreement have
been duly authorized, éxecuted and delivered by the Owner-Trustee
and, assuming due authorization, execution and delivery by the other
parties thereto, are legal and valid instruments binding upon
the Owner-Trustee and enforceable against the Owner-Trustee in ac-
cordance with their terms;

{g) an opinion of counsel for the Owner, dated as of the first such
Closing Date, stating that the Trust Agreement has been duly autho-
rized, executed and delivered by the Owner and, assuming due
authorization, execution and delivery by the Owner- I‘rmtw is a legal
and valid instrument binding on the Owner;

(h) an opinion of counsel for the Builder, dated as of such Closing
Date, addressed to the Vendor, the Owner and the Owner-Trustee
to the effect set forth in clauses (iv) and (v) of subparagraph (e)
above and stating that (i) the Builder is a duly organized and exist-
ing corporation in good standing under the laws of its jurisdiction
of incorporation and has the power and authority to own its prop-
erties and to carry on its business as now conducted, (ii) the Condi-
tional Sale Agreement has been duly authorized, executed and de-
livered by the Builder and, assuming due authorization, execu-
tion and delivery by the other parties thereto, is a legal and
valid instrument binding upon the Builder and enforceable against
the Builder in accordance with its terms, and (iii) this Assignment
has been duly authorized, executed and delivered by the Builder and,
assuming due authorization, execution and delivery by the Vendor, is
alegal and valid instrument binding upon the Builder; and

(1) a receipt from the Builder for any payment (other than the
payment being made by the Vendor pursuant to the first paragraph
of this Section 4) required to be made on such Closing Date to the
Builder with respect to the Equipment, unless such payment is made
by the Vendor with funds furnished to it for that purpose by the
Owner-Trustee or the Owner.

In giving the opinions specified in subparagraphs (e) and (f) of this
Section 4, counsel may qualify any opinion to the effect that any agree-
ment is a legal, valid and binding instrument enforceable in accordance
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1 reference to limitations as to enforceability
ncy, reorganization, moratorium or
enforcement of creditors’ rights gen-
erally. In giving the opinion specified in said subparagraph (e), counsel
may rely (i) as to authorization, execution and delivery by the Builder
of the documents executed by the Builder and title to the Equipment
at the time of delivery thereof under the Conditional Sale Agreement,
on the opinion of counsell for the Builder and (ii) .as to any matter
governed by the law of any ]urlsdlctlon otherthan the State of New
York or the United States, on the opinion of counsel for the Builder,
the Lessee or the Guarantor as to such matter.

with its terms by a genera
imposed by bankruptey, |insolve
other similar laws affecting the

~ The obligation of the Vendor
of the Equipment assignéd here
upon the Vendor having (Sn depo
nance Agreement, sufficient fund
upon payment by the. OWn(er-Tru
by it pursuant to subparagraph (
of the Conditional Sale Agreeme

hereunder to make payment for any

under is hereby expressly conditioned

sit, pursuant to the terms of the Fi-
s available to make such payment and

stee of the amount required to be paid

a) of the third paragraph of Article 4
nt. The Vendor shall not be obligated

to make any of the abové-mentioned payments at any time after the

commencement of any eroceedl
of Article 16 of the Conditional

ngs specified in clause .(e) or (d)

Sale Agreement or if an event of de-

fault, or any event which wWith the lapse of time and/or demand provided

for in the Conditional Salb Agreement would constitute an event of de-
fault, shall have occurred and becontinuing under the Conditional Sale
Agreement. In the event that 1thT Vendor shall not make any such pay-
ment, the Vendor shall retass1gn to the Builder, without recourse to the
Vendor, all right, title and 1nteII'est of the Vendor in and to the units
of the Equipment with réspect to which payment has not been made
by the Vendor.

SECTION 5. The Vendor may| assign all or any of its rights under
the Conditional Sale Agreement, including the right to receive any
payments due or to become duelto it from the Owner-Trustee or the
Guarantor thereunder. Irli the event of any such assignment, any such
subsequent or successive |assignee or assignees shall, to the extent of
such assignment, and upon giving the written notice required in Article
15 of the Conditional Sale{Agreement, enjoy all the rights and privileges

and be subject to all the ob’ligatiorlls of the Vendor hereunder.
|




SFCTION 6. The Builder hereby:

a) represents and warrants to the Vendor, its successors and
asslgnq that the Conditional Sale Agreement was duly authorized
by it and lawfully executed and delivered by it for a valid considera-
tion, that, assuming due authorization, execution and delivery by the
Owner Trustee and the Guar: antor, the Conditional Sale Agreement
is, in so far as the Builder is concerned, a legal, valid and existing
agreement binding upon the Builder in accordance with its terms and
that it is now in foree without amendment thereto;

(b) agrees that it will from time to time and at all times, at the
request of the Vendor or its successors or assigns, make, execute and
deliver all such further instruments of assignment, Lran&:ﬁer and
assurance and do such further acts and things as may be necessary
and appropriate in the premises to give effect to the provisions here-
inabove set forth and more perfectly to confirm the rights, titles and
interests hereby assigned and transferred to the V endor or lntended
so to be; and N S .,'-,_r

(¢) ag,reﬂea that, upon request of the Vendor ltb successors and

assigns, it will execute any and all instruments which may be neces-
sary or proper in order to discharge of record the Conditional Sale

Agreemcnt or any other instrument evidencing any interest of the

Builder therein or in the Equipment.

SECTION 7. The terms of this Assignment and all rights and obliga-
tions hereunder shall be governed by the laws of the State of New York;
provided, however, that the parties shall be entitled to all the rights
conferred by Section 20c of the Interstate Commerce Act, such addi-
tional rights arising out of the filing, recording or depositing of the
Conditional Sale Agreement and this Assignment as shall be conferred
by the laws of the several jurisdictions in which the Conditional Sale
Agreement or this Assignment shall be filed, recorded or deposited, or
in which any unit of the Equipment shall be located, and any rights
arising out of the marking on the units of the Equipment.

SeECTION 8. This Assignment may be executed in any number of
counterparts, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. It shall not be necessary for all
parties hereto to execute all counterparts or the same counterpart so
long as each party shall execute and deliver counterparts to each other
party. Although for convenience this Assignment is dated as of the date
first above written, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.



IN WITNESS WHEREOF, the partfes hereto, each pursuant to due cor-

porate authority, have caused this

instrument to be executed in their

respective corporate names by duly authorized officials, and their re-
spective corporate seals to be hereunto affixed and duly attested, all as
of the date first above written.

|

!

[CORPORATE SEAL]

[CORPORATE SEAL]

Attest:

Corporate Trust Officer

FMC CORPORATION,

by.w 2‘) "&e” ..............

Vice President

MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, as Agent,

Assistant Vice President
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STATE OF ILLINOIS | -y
JOUNTY OF CoOK ™

Q )n thls,m/' day of LLd‘” Qi W"’Li(}’t’ , before me personally appeared
M A MM,{‘(,.’& cAeto me personally lrm)wn who, being by me duly sworn
says that he is a Vice President of FMC Corporation, that one of the
seals affixed to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument was the free act
and deed of said corporation.

;" B

J?‘.d {fﬂw ey . ] f‘”

N omry Pub‘lvc

e ey 1R ~'n"”a

[NOTARTAL SEATL] i

My Commission expires

STATE OF MARYLAND |
CITY OF BALTIMORE f ™"
On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn, says
that he is an Assistant Vice President of Mercantile-Safe Deposit and
Trust Company, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

....................................................

Notary Public

[NOTARIAL SEAL]

My Commission expires
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ACKNOWLEDG{:MENT OF NOTICE OF ASSIGNMENT

i
Receipt of a copy of, and dlue notice of the assignment made by, the
foregoing Agreement a}nd Assignment is hereby acknowledged as of the

date thereof.

!
|
|

UNITED STATES TRUST COMPANY OF
NEW YORK, as Trustee,

Assistant Vice President

BURLINGTON NORTHERN INC.,

Vice President
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AGREEMENT AND ASSIGNMENT dated as of November 1,
1975, between FMC Corporation, a Delaware corporation (herein-
after called the Builder), and Mercantile-Safe Deposit and Trust
Jompany (hereinafter called the Vendor), acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement).

WHEREAS the Builder, United States Trust Company of New York,
as trustee (hereinafter called the Owner-Trustee), under a Trust
Agreement dated as of the date hereof (hereinafter called the Trust
Agreement), with General Electric Credit Corporation (hereinafter
alled the Owner), and Burlington Northern Ine. (hereinafter called
the Guarantor) have entered into a Conditional Sale Agreement dated
as of the date hereof (hereinafter called the Conditional Sale Agree-
ment ), covering the construction, sale and delivery, on the conditions
therein set forth, by the Builder and the purchase by the Owner-Trustee
of the railroad equipment described in Annex B to the Conditional Sale
Agreement (said equipment being hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and American Rail Box Car Company
(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter called the Lease),
providing for the lease to the Lessee of the Equipment; and

WHEREAS the Guarantor has agreed to guarantee the obligations of
the Lessee under the Lease, and the terms and conditions of said guar-
anty are set forth in the Guaranty Agreement dated as of the
date hereof between the Guarantor and the Owner-Trustee;

Now, THEREFORE, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Vendor to the
Builder, the receipt of which is hereby acknowledged, as well as of the
mutual covenants herein contained, the parties hereto agree as follows:

SECTION 1. The Builder hereby assigns, transfers, and sets over
unto the Vendor, its successors and assigns:

(a) all the right, title and interest of the Builder in and to each
unit of the Equipment when and as severally delivered to and ac-
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| cepted by the Owner-Trustee, subject to the payment by the Vendor
to the Builder of the amount required to be paid under Section 4

' hereof and by the Owner-Trustee to the Builder of the amounts due
" under subparagraph (a) of the third paragraph of Article 4 of the
Condltlonal Sale Agreement

(b) all the right, y title and interest of the Builder in and to the

| Conditional Sale Agreement (except the right to construct and de-
- liver the Equipment!and the right to receive the payments specified

in subparagraph (a) of the third paragraph and in the fourth para-

graph of Article 4 thereof, payments specified in the last paragraph

. of Article 15 thereof and relmbursement for taxes paid or incurred

'by the Builder), and except as aforesaid in and to any and all

- amounts which may|be or Become due or owing to the Builder under

‘the Conditional Sale Agreement on account of the Conditional Sale
'Indebtedness (as deﬁned 1n the Conditional Sale Agreement) of the

Equlpment and interest thereon, and in any to any other sums be-

coming due from the|Owner;Trustee or the Guarantor under the Con-

"ditional Sale Agreement, other than those hereinabove excluded; and

(¢) except as limited by subparagraph (b) of this paragraph, all
the Builder’s rights, tltles interests, powers, privileges and remedies
| under the Conditional Sale Agreement

Wlthout any recourse hereunder however, against the Builder for or
on account of the fallure of the Owner-Trustee or the Guarantor to
make any of the payments provided for in, or otherwise to comply with,
any of the provisions of the |Conditional Sale Agreement; provided,
however, that this As51gnment shall not subject the Vendor to, or trans-
fer, or pass, or in any way affect or modify, the obligations of
the Builder to deliver the Equlpment in accordance with the Conditional
Sale Agreement or w1th respect to its warranties and agreements re-
ferred to in Article 14 of the Conditional Sale Agreement or relieve
the Owner-Trustee or the Gualtrantor from their respective obligations
to the Builder contalned in Artlcles 2, 3, 4, 6,8 and 14 of the Conditional
Sale Agreement (as such obhgatlons are limited by Article 22 thereof),

it being understood and agreed that, notwithstanding this Agreement,
orjany subsequent ass1gnment pursuant to the provisions of Article 15
of the Conditional Sale Agreement, all obligations of the Builder to the

Owner-Trustee with res[pect to the Equipment shall be and remain en-
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forceable by the Owner-Trustee, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing assignment
and transfer, the Builder hereby authorizes and empowers the Vendor
in the Vendor’s own name, or in the name of the Vendor’s nominee, or
in the name of and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and enforce any and
all sums to which the Vendor is or may become entitled under this As-
signment and compliance by the Owner-Trustee and the Guarantor with
the terms and agreements on their parts to be performed under the
Conditional Sale Agreement, but at the expense and liability and for
the sole benefit of the Vendor.

SecTioN 2. The Builder agrees that it shall construct the Equip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion to the Owner-Trustee in accordance
with the provisions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully comply with
each of and all the covenants and conditions of the Conditional Sale
Agreement set forth to be performed and complied with by the Builder.
The Builder further agrees that it will warrant to the Vendor,
the Guarantor and the Owner-Trustee that at the time of delivery of
each unit of the Equipment under the Conditional Sale Agreement it
bad legal title to such unit and good and lawful right to sell such unit
and that the Owner-Trustee received title to such unit free of all claims,
liens, security interests and other encumbrances of any nature except
only the rights of the Builder under the Conditional Sale Agreement
and the rights of the Lessee under the Lease; and the Builder further
agrees that it will defend the title to such unit against the demands
of all persons whomsoever based on claims originating prior to the deliv-
ery of such unit by the Builder under the Conditional Sale Agreement;
all subject, however, to the provisions of the Conditional Sale Agree-
ment and the rights of the Owner-Trustee and the Guarantor there-
under. The Builder will not deliver any of the Equipment to the Owner-
Trustee under the Conditional Sale Agreement until the Conditional
Sale Agreement and the Lease have been filed and recorded in accord-
ance with Section 20c¢ of the Interstate Commerce Act (the Builder and
its counsel being entitled to rely on advice from special counsel for the
Vendor that such filing and recordation have occurred).
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SECTION 8. The Builder agrees with the Vendor that in any suit,
proceeding or action brought by the Vendor under the Conditional Sale
Agreement for any instalment of or interest on, the Conditional Sale
Indebtedness or the Equlpment ol' to enforce any provision of the Con-
dltlonal Sale Agreement, the Builder will indemnify, protect and hold
harmless the Vendor from and lagalnst all expense, loss or damage
suffered by reason of any |defense, setoff, counterclaim or recoupment
whatsoever claimed by the Owner;Trustee, the Lessee or the Guarantor
arising out of a breach by the Builder of any obligation with respect to
the Equlpment or the manufacturle, construction, delivery or warranty
thereof or by reason of any defense, setoff, counterclaim or recoupment
Whatsoever arising by reason of any other indebtedness or liability at
any time owing to the Owr}er-Trulstee, the Lessee or the Guarantor by
the Builder. The Builder’s obligation so to indemnify, protect and hold
harmless the Vendor is conditional{upon (a) the Vendor’s timely motion
or other appropriate action, on the |basis of Article 15 of the Conditional
Sale Agreement, to strike any defense, setoff, counterclaim or recoup-
ment llasserted by the Owner-Trustee the Lessee or the Guarantor in
any such suit, proceeding or action and (b) if the court or other body
havmg jurisdiction in such suit, proceeding or action denies such
motion or other action and accepts such defense, setoff, counterclaim
or recoupment as a triable issue 1rl such suit, proceeding or action, the
Vendor’s prompt notification to the Builder of the asserted defense,
setoff, counterelaim or recmllpment and the Vendor’s giving the Builder
the rlght at the Builder’s|expense, to compromise, settle or defend

agamst such defense, setoff, countercla1m or recoupment.

Except in the cases of artlcles or materials specified by the Lessee
and not manufactured by the Bullder and in cases of designs, systems,
processes, formulae or colnblna’mons specified by the Lessee and
not developed ‘or purported fo be developed by the Builder, the Builder
agrees, except as otherwise specifically provided in Annex A to the Con-
ditional Sale Agreement, tolindemnify, protect and hold harmless the
Vendorj from and against any and| all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees, in any man-
ner 1mposed upon or accruing against the Vendor or its assigns because
of the use in or about the construction or operation of any of the Equip-

ment of any design, system,| process, formula, combination, article or
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material which infringes or is claimed to infringe on any patent
or other right. The Vendor will give prompt notice to the Builder
of any claim actually known to the Vendor which is based upon any
such alleged infringement and will give the Builder the right, at the
Builder’s expense, to compromise, settle or defend against such claim.
The Builder agrees that any amounts payable to it by the Owner-
Trustee or the Guarantor with respect to the Equipment, whether
pursuant to the Conditional Sale Agreement or otherwise, not hereby
assigned to the Vendor, shall not be secured by any lien, charge
or security interest upon the Equipment or any unit thereof.

SECTION 4. The Vendor, on each Closing Date fixed as provided in
Article 4 of the Conditional Sale Agreement with respect to a Group
(as defined in said Article 4) of the Equipment, shall pay to the Builder
an amount equal to the portion of the Purchase Price thereof which,
under the terms of said Article 4, is payable in instalments, provided
that there shall have been delivered to the Vendor (with an executed
counterpart to the Owner-Trustee), on or prior to such Closing Date,
the following documents, in form and substance satisfactory to it and
to its special counsel hereinafter mentioned, in such number of counter-

{a) an instrument from the Builder to the Vendor transferring
to the Vendor the security interest of the Builder in the units
of the Equipment in such Group, warranting to the Vendor and to
the Owner-Trustee that, at the time of delivery of such units under
the Conditional Sale Agreement, the Builder had legal title to such
units and good and lawful right to sell such units and that the Owner-
Trustee received title to such units free of all claims, liens, security
interests and other encumbrances of any nature except only the
rights of the Vendor under the Conditional Sale Agreement and the
rights of the Lessee under the Lease, and covenanting to defend the
title to such units against the demands of all persons whomsoever
based on claims originating prior to the delivery of such units by the
Builder under the Conditional Sale Agreement;

(b) a Certificate or Certificates of Acceptance with respect to
the units of the Equipment in such Group as contemplated by Article
3 of the Conditional Sale Agreement and §2 of the Lease;
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(¢) the opinions of counsel and officers’ certificates required by
Paragraph 6 of the Part1c1pat10n Agreement dated as of the date
hereof, among the Lessee, the Guarantor, the Owner and the Owner-
Trustee

(d) an invoice of the Bullder for the units of the Equipment in
such Group accompamed by or having endorsed thereon a certifica-
tion by the Owner—Trustee the Lessee and the Guarantor as to their
approval thereof and an 1nv01ce of the Builder for the interest, if
any, payable to the Builder pursuant to the fourth paragraph of Artl-
cle 4 of the Conditional Sale Agreement

(e) an opinion of Messrs Cravath Swaine & Moore, who are act-
ing as special counsel for the \(endor and the Investors named in the
Finance Agreement, da,ted as of such Closing Date, stating that (i)
the Finance Agreement assumlng due authorlzatlon execution and
delivery by such Investors, has been duly authorlzed executed and
delivered and is a legal, valid and binding instrument, (11) the Condi-
tional Sale Agreement|and the Lease, and the Lease Assignment
and the Consent (as defined |in the Cond1t1onal Sale Agreement)
have been duly authorlzed executed and delivered by the respective
parties thereto and aré 1ega1 valid and binding instruments en-
forceable in accordance with the1r respective terms, (iii) this As-
signment has been duly authorized, executed and delivered by the
respective parties thereto and|is a legal, valid and binding instru-
ment, (iv) the Vendor is vested with all the rights, titles, interests,
powers and privileges of the Bullder purported to be assigned to it
by this A551gnment ( v) the Vendor is vested with a valid security
interest in the units of the Equlpment in such Group and such units,
at the time of delivery thereof to the Owner-Trustee under the Condl-
tional Sale Agreement, Were free from all claims, liens, security in-
terests and other encumbrances (other than those created by the
Conditional Sale Agreement and the rights of the Lessee under the
Lease), (vi) no approval of the\ Interstate Commerce Commission or
any other governmental authorlty is necessary for the valid execution
and delivery of the Conditional Sale Agreement, this Assignment, the
Lease, the Lease Ass1gmhent or\the Consent or if any such authority
is necessary, it has been obtamed (vii) the Conditional Sale Agree-
ment, this Assignment, [the Lease the Lease Assignment and the
Consent have been duly filed and recorded with the Interstate
Commerce Commission in accordance with Section 20c of the Inter-
state Commerce Act and‘ no oth'er filing or recordation is necessary
for the protection of the rlghts of the Vendor in any state of the
United States of Amerlca or in the Distriet of Columbia, and (viii)
registration of the Cond1t10na1 Sale Agreement, this Ass1gnment
or the certificates of 1nterest delivered pursuant to the Finance
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Agreement is not required under the Securities Act of 1933, as
amended, and qualification of an indenture with respect thereto
is not required under the Trust Indenture Act of 1939, as amended;
and such opinion shall also cover such other matters as may rea-
sonably be requested by the Vendor or such Investors;

(£) an opinion of counsel for the Owner-Trustee, dated as of such
Closing Date, addressed to the Vendor and the Owner, stating that
the Finance Agreement, the Conditional Sale Agreement, the Lease,
the assignment thereof to the Vendor and the Trust Agreement have
been duly authorized, executed and delivered by the Owner-Trustee
and, assuming due authorization, execution and delivery by the other
parties thereto, are legal and valid instruments binding upon
the Owner-Trustee and enforceable against the Owner-Trustee in ac-
cordance with their terms;

(g) an opinion of counsel for the Owner, dated as of the first such
Closing Date, stating that the Trust Agreement has been duly autho-
rized, executed and delivered by the Owner and, assuming due
authorization, execution and delivery by the Owner-Trustee, is a legal
and valid instrument binding on the Owner;

(h) an opinion of counsel for the Builder, dated as of such Cloging
Date, addressed to the Vendor, the Owner and the Owner-Trustee
to the effect set forth in clauses (iv) and (v) of subparagraph (e)
above and stating that (i) the Builder is a duly organized and exist-
ing corporation in good standing under the laws of its jurisdiction
of incorporation and has the power and authority to own its prop-
erties and to carry on its business as now conducted, (ii) the Condi-
tional Sale Agreement has been duly authorized, executed and de-
livered by the Builder and, assuming due authorization, execu-
tion and delivery by the other parties thereto, is a legal and

_valid instrument binding upon the Builder and enforceable against
the Builder in accordance with its terms, and (iii) this Assignment
has been duly authorized, executed and delivered by the Builder and,
assuming due authorization, execution and delivery by the Vendor, is
a legal and valid instrument binding upon the Builder; and

(i) a receipt from the Builder for any payment (other than the
payment being made by the Vendor pursuant to the first paragraph
of this Section 4) required to be made on such Closing Date to the
Builder with respect to the Equipment, unless such payment is made
by the Vendor with funds furnished to it for that purpose by the
Owner-Trustee or the Owner.

In giving the opinions specified in subparagraphs (e) and (f) of this
Section 4, counsel may qualify any opinion to the effect that any agree-
ment is & legal, valid and binding instrument enforceable in accordance




8

with its terms by a general reference to limitations as to enforceability
imposed by bankruptcy, |insolvency, reorganization, moratorium or
other similar laws aﬁ"ectlng the enforcement of creditors’ rights gen-
erally. In giving the opinion spemﬁed in said subparagraph (e), counsel
may rely (i) as to authorization, execution and delivery by the Builder
of the documents executed by the Builder and title to the Equipment
at the time of delivery thereof urder the Conditional Sale Agreement,
on the opinion of counsel [for thé Builder and (ii) as to any matter
governed by the law of any Jurlédlctlon other than the State of New
York or the United States, on the opinion of counsel for the Builder,
the Lessee or the Guarantor as to such matter.

The obligation of the Vendor }llereunder to make payment for any
of the Equipment assigned hereunder is hereby expressly conditioned
upon the Vendor having on deposit, pursuant to the terms of the Fi-
nance Agreement, sufficient funds available to make such payment and
upon payment by the Owner-Trustee of the amount required to be paid
by it pursuant to subparagxkaph (eL\) of the third paragraph of Article 4
of the Conditional Sale Agreement The Vendor shall not be obligated
to make any of the above- Inentiohed payments at any time after the
commencement of any proceedings specified .in clause :(c) or (d)

of Article 16 of the Conditional Sale Agreement or if an event of de-
fault, or any event which w1th the lapse of time and/or demand provided
for in the Conditional Sale ‘Agreerrllent would constitute an event of de-
fault, shall have occurred and be continuing under the Conditional Sale
Agreement. In the event thht the Vendor shall not make any such pay-
ment, the Vendor shall reas‘sxgn to| the Builder, without recourse to the
Vendor, ‘all right,_title and! interest of the Vendor in and to the units
of the Equipment with respect to| which payment has not been made
by the Vendor. ‘

SECTION 5. The Vendor{may assign all or any of its rights under
the Conditional Sale Agreement, [including the right to receive any
payments due or to become, due to it from the Owner-Trustee or the
Guarantor thereunder. In the event of any such assignment, any such
subsequent or successive assignee or assignees shall, to the extent of
such assignment, and upon g1v1ng the written notice required in Article
15 of the Conditional Sale Agreement enjoy all the rights and privileges
and be subject to all the obhgatlons of the Vendor hereunder.
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SECTION 6. The Builder hereby:

{a} represents and warrants to the Vendor, its successors and
assigns, that the Conditional Sale Agreement was duly authorized
by it and lawfully executed and delivered by it for a valid considera-
tion, that, assuming due authorization, execution and delivery by the
Owner-Trustee and the Guarantor, the Conditional Sale Agreement
is, in so far as the Builder is concerned, a legal, valid and existing
agreement binding upon the Builder in accordance with its terms and
that it is now in force without amendment thereto;

(b) agrees that it will from time to time and at all times, at the
request of the Vendor or its successors or assigns, make, execute and
deliver all such further instruments of assignment, transfer and
assurance and do such further acts and things as may be necessary
and appropriate in the premises to give effect to the provisions here-
inabove set forth and more perfectly to confirm the rights, titles and
interests hereby assigned and transferred to the Vendor or intended
so to be; and

(¢) agrees that, upon request of the Vendor, its successors and

assigns, it will execute any and all instruments which may be neces-

sary or proper in order to discharge of record the Conditional Sale

Agreement or any other instrument evidencing any interest of the

Builder therein or in the Equipment.

SECTION 7.  The terms of this Assignment and all rights and obliga-
tions hereunder shall be governed by the laws of the State of New York;
provided, however, that the parties shall be entitled to all-the rights
conferred by Section 20c of the Interstate Commerce Agt, such addi-
tional rights arising out of the filing, recording or depositing of the
Conditional Sale Agreement and this Assignment as shall be conferred
by the laws of the several jurisdictions in which the Conditional Sale
Agreement or this Assignment shall be filed, recorded or deposited, or
in whieh any unit of the Equipment shall be located, and any rights
arising out of the marking on the units of the Equipment.

SecTioN 8. This Assignment may be executed in any number of
counterparts, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. It shall not be necessary for all
parties hereto to execute all counterparts or the same counterpart so
long as each party shall execute and deliver counterparts to each other
party. Although for convenience this Assignment is dated as of the date
first above written, the actual date or dates of execution hereof by the
parties hereto iz or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.
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IN WiTNESS WHEREOF, the parties hereto, each pursuant to due cor-
porate authority, have caused this|instrument to be executed in their
respective corporate names by duly authorized officials, and their re-

spective corporate seals to be hereunto affixed and duly attested, all as
of the date first above written.

F'MC CORPORATION,

| by....c..ceei e
I( Vice President
|
i
[CORPORATE SEAL]
Attest:
........................................... b
Assistant Secretary ’
\ MERCANTILE-SAFE DEPOSIT AND
TRUST/ as Agent,
|
| .
‘ by. AL [T DL .
_ Vice President
[CORPORATE SEAL]
Attest: - \/
g
..................... T
Co'rpomte Trust O ]ﬁcer
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STATE OF ILLINOIS | s, -
County oF Coox | ™°

On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is a Vice President of FMC Corporation, that one of the

seals affixed to the foregoing instrument is the corporate seal of said

corporation, that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, and he acknowl-

edged that the execution of the foregoing instrument was the free act
and deed of said corporation.

.....................................................

Notary Public
[NOTARIAL SEAL]

My Commission expires

STATE OF MARYLAND | a8
Crry oF BALTIMORE  f ™"

On this 57 day of Lec—i=4, 1975, before me personally appeared
, to me personally known, who, being by me duly sworn, says

dulington
that he 15 an Assistant Vice President of Mercantile-Safe Deposit and

Trust Company, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation. i
i L o Ly s
e 2 o P FIay

[NOTARIALSEAL]

My Commission expires 7 ¢ -7%

w2 lap W
N .}M{l’ o
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
Receipt of a copy of, and due notice of the assignment made by, the

foregoing Agreement and Asslignment is hereby acknowledged as of the
date thereof,

| UNITED STATES TRUST COMPANY OF
\ NEW YORK, as Trustee,

Assistant Vice President

BURLINGTON NORTHERN INC.,

i
L
|

Vice President




AGREEMENT AND ASSIGNMENT
Dated as of November i, 1975
BETWEEN
FMC CORPORATION
AND

MI@IRCAN"I‘[LE—SAFE DEPOSIT AND TRUST COMPANY,

as Agen!




AGREEMENT AND ASSIGNMENT

TABLE OF CONTENTS*

Page

ParTies ......... e e e 1

PREAMEBLES ... ... iiiinneinierennsanes e Ceeaes 1

BECTION 1. Assignments by Builder to Vendor; No Recourse ...... 1
SECTION 2. Builder Agrees to Construet Equipment and Warrants
Title to Equipment; No Delivery Until Filing ......

SECTION 3. Indemnification of Vendor ...... ey . 4
Patent Indemmnification; Obligations of Owner-Trustee

to Builder Not Secured ............ SN “en 4

SECTION 4. Conditions to Obligation of Vendor to Pay Builder .. 5

Limitations in Opinions of Counsel ................ . 7

Additional Conditions .........ccoiviiiinnennn, 8

SECTION 5. Assignments by Vendor ........ccovivinnnenn.. 8
SecTioN 6. Representation and Warranty and Agreements of

Buailder .............. et 9

SecrioN 7. Law Governing ........... P 9

SECTION 8  Counterparts ...........o... e 9

TESTIMONIUM ......... o0, e e 10

SIGNATURES ..ot iienieeinne ans e e 10

ACKNOWLEDGMENTS ...... e e eaa e 11

ACENOWLEDGMENT OF NOTICE OF ASSIGNMENT ........... e 12

* Thig Table of Contents has been included in this document for con-
venience only and does not form a part of, or affect any construction or
interpretation of this document,



AGREEMENT AND ASSIGNMENT dated as of November 1,
1975, between FMC Corporation, a Delaware corporation (herein-
after called the Builder), and Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement).

WHEREAS the Builder, United States Trust Company of New York,
as trustee (hereinafter called the Owner-Trustee), under a Trust
Agreement dated as of the date hereof (hereinafter called the Trust
Agreement), with General Electric Credit Corporation (hereinafter
called the Owner ), and Burlington Northern Inc. (hereinafter called
the Guarantor) have entered into a Conditional Sale Agreement dated
as of the date hereof (hereinafter called the Conditional Sale Agree-
ment), covering the construction, sale and delivery, on the conditions
therein set forth, by the Builder and the purchase by the Owner-Trustee
of the railroad equipment described in Annex B to the Conditional Sale
Agreement (said equipment being hereinafter called the Kquipment}) ;

WHEREAS the Owner-Trustee and American Rail Box Car Company
(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter called the Lease},
providing for the lease to the Lessee of the Equipment; and

WHEREAS the Guarantor has agreed to guarantee the obligations of
the Lessee under the Lease, and the terms and conditions of said guar-
anty are set forth in the Guaranty Agreement dated as of the
date hereof between the Guarantor and the Owner-Trustee;

Now, THEREFORE, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Vendor to the
Builder, the receipt of which is hereby acknowledged, as well as of the
mutual covenants herein contained, the parties hereto agree as follows:

SectioN 1. The Builder hereby assigns, transfers, and sets over
unto the Vendor, its successors and assigns:

{a) all the right, title and interest of the Builder in and to each
unit of the Kquipment when and as severally delivered to and ac-
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cepted by the Owner-Trustee subject to the payment by the Vendor
to the Builder of the amount required to be paid under Section 4
hereof and by the Owner-Trustee to the Builder of the amounts due
under subparagraph (a) of the third paragraph of Article 4 of the
Conditional Sale Ag\reement

(b) all the r1ghtk title and interest of the Builder in and to the

Conditional Sale Agreement (except the right to construct and de-
liver the Equipment and the right to receive the payments specified

in subparagraph ( l) of the third paragraph and in the fourth para-
graph of Article 4 thereof, \payments specified in the last paragraph
of Article 15 thereof and reimbursement for taxes paid or incurred
by the Builder), and except as aforesaid in and to any and all
amounts which maytbe or become due or owing to the Builder under
the Conditional Sale Agreement on account of the Conditional Sale
Indebtedness (as deﬁned 1n the Conditional Sale Agreement) of the
Equipment and interest thereon and in any to any other sums be-
coming due from the Owner-Trustee or the Guarantor under the Con-
ditional Sale Agreement, other than those hereinabove excluded; and

(¢c) except as hmlted by subparagraph (b) of this paragraph, all
the Builder’s rights, tltles 1nterests powers, privileges and remedies
under the Conditional Sale Agreement

without any recourse hereund‘ler, however, against the Builder for or
on account of the faildre of the Owner-Trustee or the Guarantor to
make any of the paymedts provided for in, or otherwise to comply with,
any of the provisions of the Conditional Sale Agreement; provided,
however, that this Assignment shall not subject the Vendor to, or trans-
fer, or pass, or in any way; affect or modify, the obligations of
the Builder to deliver the Equipment in accordance with the Conditional
Sale Agreement or with respect to its warranties and agreements re-
ferred to in Article 14 |of the |Conditional Sale Agreement or relieve
the Owner-Trustee or the Guarantor from their respective obligations
to the Builder contained i 1n Artlcles 2, 3, 4, 6, 8 and 14 of the Conditional
Sale Agreement (as such obhgatlons are limited by Article 22 thereof),

it being understood and ‘agreed|that, notwithstanding this Agreement,
or any subsequent assignment pursuant to the provisions of Article 15
of the Conditional Sale Agreement all obligations of the Builder to the
Owner-Trustee with respect to the Equipment shall be and remain en-
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forceable by the Owner-Trustee, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing assignment
and transfer, the Builder hereby authorizes and empowers the Vendor
in the Vendor’s own name, or in the name of the Vendor’s nominee, or
in the name of and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and enforee any and
all sums to which the Vendor is or may become entitled under this As-
signment and compliance by the Owner-Trustee and the Guarantor with
the terms and agreements on their parts to be performed under the
Conditional Sale Agreement, but at the expense and liability and for
the sole benefit of the Vendor.

SECTION 2. The Builder agrees that it shall construct the Equip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion to the Owner-Trustee in accordance
with the provisions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully ecomply with
each of and all the covenants and conditions of the Conditional Sale
Agreement set forth to be performed and complied with by the Builder.
The Builder further agrees that it will warrant to the Vendor,
the Guarantor and the Owner-Trustee that at the time of delivery of
each unit of the Equipment under the Conditional Sale Agreement it
had legal title to such unit and good and lawful right to sell such unit
and that the Owner-Trustee received title to such unit free of all claims,
liens, security interests and other encumbrances of any nature except
only the rights of the Builder under the Conditional Sale Agreement
and the rights of the Lessee under the Lease; and the Builder further
agrees that it will defend the title to such unit against the demands
of all persons whomsoever based on claims originating prior to the deliv-
ery of such unit by the Builder under the Conditional Sale Agreement;
all subject, however, to the provisions of the Conditional Sale Agree-
ment and the rights of the Owner-Trustee and the Guarantor there-
under. The Builder will not deliver any of the Equipment to the Owner-
Trustee under the Conditional Sale Agreement until the Conditional
Sale Agreement and the Lease have been filed and recorded in accord-
ance with Section 20¢ of the Interstate Commerce Act (the Builder and
its counsel being entitled to rely on advice from special counsel for the
Vendor that such filing and recordation have occurred).



SECTION 3. The Bu11der agrees with the Vendor that in any sult
proceeding or action brought by \the Vendor under the Conditional Sale
Agreement for any instalment of, or interest on, the Conditional Sale
Indebtedness or the Equipment or to enforce any provision of the Con-
ditional Sale Agreement, |the Builder will indemnify, protect and hold
harmless the Vendor from and| against all expense, loss or damage
suffered by reason of any defense, setoff, counterclaim or recoupment
whatsoever claimed by the Owner-Trustee, the Lessee or the Guarantor
arising out of a breach by}the Builder of any obligation with respect to
the Equipment or the manufacture, construction, delivery or warranty
thereof, or by reason of any defense, setoff, counterclaim or recoupment
whatsoever arising by rea“son of any other indebtedness or liability at
any time owing to the Owner-Trustee the Lessee or the Guarantor by
the Builder. The Builder’s obhgatlon so to indemnify, protect and hold
harmless the Vendor is conditional upon (a) the Vendor’s timely motion
or other appropriate action, on the basis of Article 15 of the Conditional
Sale Agreement, to strike any defense, setoff, counterclaim or recoup-
ment asserted by the Owner-Trustee, the Lessee or the Guarantor in
any such suit, proceeding or action and (b) if the court or other body
having jurisdiction in such suit,‘ proceeding or action denies such
motion or other action and accepts such defense, setoff, counterclaim
or recoupment as a triable issue iq such suit, proceeding or action, the
Vendor’s prompt notiﬁcatict)n to the Builder of the asserted defense,
setoff, counterclaim or recoﬁpment and the Vendor’s giving the Builder
the right, at the Builder’s{expense, to compromise, settle or defend
against such defense, setoff, counterclaim or recoupment.

Except in the cases of artlcles or materials specified by the Lessee
and not manufactured by the Bullder and in cases of designs, systems,
processes, formulae or comblnatlons specified by the Lessee and
not developed or purported fo be developed by the Builder, the Builder
agrees, except as otherwise specifically provided in Annex A to the Con-
ditional Sale Agreement, to {indemnify, protect and hold harmless the
Vendor from and against any and|all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees, in any man-
ner imposed upon or accruing against the Vendor or its assigns because
of the use in or about the conétruction or operation of any of the Equip-
ment of any design, system, [process, formula, combination, article or
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material which infringes or is claimed to infringe on any patent
or other right. The Vendor will give prompt notice to the Builder
of any claim actually known to the Vendor which is based upon any
such alleged infringement and will give the Builder the right, at the
Builder's expense, to compromise, settle or defend against such claim.
The Builder agrees that any amounts payable to it by the Owner-
Trustee or the Guarantor with respect to the Equipment, whether
pursuant to the Conditional Sale Agreement or otherwise, not hereby
assigned to the Vendor, shall not be secured by any lien, charge
or security interest upon the Equipment or any unit thereof.

SECTION 4. The Vendor, on each Closing Date fixed as provided in
Article 4 of the Conditional Sale Agreement with respect to a Group
(as defined in said Article 4} of the Equipment, shall pay to the Builder
an amount equal to the portion of the Purchase Price thereof which,
under the terms of said Article 4, is payable in instalments, provided
that there shall have been delivered to the Vendor (with an executed
counterpart to the Owner-Trustee), on or prior to such Closing Date,
the following documents, in form and substance satisfactory to it and
to its special counsel hereinafter mentioned, in such number of counter-
parts as may be reasonably requested by said special counsel:

(a) an instrument from the Builder to the Vendor transferring
to the Vendor the security interest of the Builder in the units
of the Equipment in such Group, warranting to the Vendor and to
the Owner-Trustee that, at the time of delivery of such units under
the Conditional Sale Agreement, the Builder had legal title to such
units and good and lawful right to sell such units and that the Owner-
Trustee received title to such units free of all claims, liens, security
interests and other encumbrances of any nature except only the
rights of the Vendor under the Conditional Sale Agreement and the
rights of the Lessee under the Lease, and covenanting to defend the
title to such units against the demands of all persons whomsoever
based on claims originating prior to the delivery of such units by the
Builder under the Conditional Sale Agreement;

(b) a Certificate or Certificates of Acceptance with respect to
the units of the Equipment in such Group as contemplated by Article
3 of the Conditional Sale Agreement and $2 of the Lease;
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(¢) the opinions of counsel and officers’ certificates required by
Paragraph 6 of the Part1c1pat10n Agreement dated as of the date
hereof, among the Lessee, the| Guarantor, the Owner and the Owner-
Trustee;

(d) an invoice of the Bulllder for the units of the Equipment in
such Group accompanled by or having endorsed thereon a certifica-
tion by the Owner-Trustee thle Lessee and the Guarantor as to their
approval thereof and an 1nv01ce of the Builder for the interest, if
any, payable to the Burlder pursuant to the fourth paragraph of Arti-

cle 4 of the Conditional Sale Agreement

(e) an opinion of Messrs Cravath Swaine & Moore, who are act-
ing as special counsel for the Vendor and the Investors named in the
Finance Agreement, dated asof such Closing Date, stating that (i)
the Finance Agreement assumlng due authorlzatlon execution and
delivery by such Investors has been duly authorlzed executed and
delivered and is a legal, vahd and binding instrument, (11) the Condi-
tional Sale Agreementk and the Lease, and the Lease Assignment
and the Consent (as deﬁned in the Cond1t10na1 Sale Agreement)
have been duly authorlzed executed and delivered by the respective
parties thereto and are legal‘ valid and binding instruments en-
forceable in accordance with thelr respective terms, (iii) this As-
signment has been duly authorlzed executed and dehvered by the
~ respective parties thereto and|is a legal, valid and binding instru-
ment, (iv) the Vendor is vested with all the rights, titles, interests,
powers and privileges of the Bullder purported to be assigned to it
by this Ass1gnment ( v) the Vendor is vested with a valid security
interest in the units of the Equlpment in such Group and such units,
at the time of delivery thereof to the Owner-Trustee under the Condl-
tional Sale Agreement, Were free from all claims, liens, security in-
terests and other encumbrances (other than those created by the
Conditional Sale Agreement and the rights of the Lessee under the
Lease), (vi) no approval of the\Interstate Commerce Commission or
any other governmental authorlty is necessary for the valid execution
and delivery of the Condltlonal Sale Agreement, this Assignment, the
Lease, the Lease Asmgnment or the Consent or if any such authority
is necessary, it has been obtalne‘d (vii) the Conditional Sale Agree-
ment, this Assignment, the Lease, the Lease Assignment and the
Consent have been duly filed |and recorded with the Interstate
Commerce Commission i 1n accordance with Section 20¢ of the Inter-
state Commerce Act and|no other filing or recordation is necessary
for the protection of the rlghts]of the Vendor in any state of the
United States of America or in the District of Columbia, and (viii)
registration of the Condltlonal\ Sale Agreement, this As51gnment
or the certificates of interest delivered pursuant to the Finance

|
k
|
|

|
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Agreement is not required under the Securities Act of 1933, as
amended, and qualification of an indenture with respect thereto
is not required under the Trust Indenture Act of 1939, as amended;
and such opinion shall also cover such other matters as may rea-
sonably be requested by the Vendor or such Investors;

(f) an opinion of counsel for the Owner-Trustee, dated as of such
Closing Date, addressed to the Vendor and the Owner, stating that
the Finance Agreement, the Conditional Sale Agreement, the Lease,
the assignment thereof to the Vendor and the Trust Agreement have
been duly authorized, executed and delivered by the Owner-Trustee
and, agsuming due authorization, execution and delivery by the other
parties thereto, are legal and valid instruments binding upon
the Owner-Trustee and enforceable against the Owner-Trustee in ac-
cordance with their terms;

(g) an opinion of counsel for the Owner, dated as of the first such
Closing Date, stating that the Trust Agreement hag been duly autho-
rized, executed and delivered by the Owner and, assuming due
authorization, execution and delivery by the Owner-Trustee, is a legal
and valid instrument binding on the Owner;

(h) an opinion of counsel for the Builder, dated as of such Closing
Date, addressed to the Vendor, the Owner and the Owner-Trustee
to the effect set forth in clauses (iv) and (v) of subparagraph (e}
above and stating that (i) the Builder is a duly organized and exist-
ing corporation in good standing under the laws of its jurisdietion
of incorporation and has the power and authority to own its prop-
erties and to carry on its business as now conducted, (ii} the Condi-
tional Sale Agreement has been duly authorized, executed and de-
livered by the Builder and, assuming due authorization, execu-
tion and delivery by the other parties thereto, is a legal and
valid instrument binding upon the Builder and enforceable against
the Builder in accordance with its terms, and (iii) this Assignment
has been duly authorized, executed and delivered by the Builder and,
assuming due authorization, execution and delivery by the Vendor, is
a legal and valid instrument binding upon the Builder; and

(i) a receipt from the Builder for any payment (other than the
payment heing made by the Vendor pursuant to the first paragraph
of this Section 4) required to be made on such Closing Date to the
Builder with respect to the Equipment, unless such payment is made
by the Vendor with funds furnished to it for that purpose by the
Owner-Trustee or the Owner.

In giving the opinions specified in subparagraphs (e) and (f) of this

Section 4, counsel may qualify any opinion to the effect that any agree-
’ yq yany or Yy ag

ment is a legal, valid and binding instrument enforceable in accordance



with its terms by a general refer"ence to limitations as to enforceability
imposed by bankruptey, insolvency, reorganization, moratorium or
other similar laws affecting the enforcement of creditors’ rights gen-
erally. In giving the opinion specified in said subparagraph (e), counsel
may rely (i) as to authorlzatlon execution and delivery by the Builder
of the documents executed by tllle Builder and title to the Equipment
at the time of delivery thereof under the Conditional Sale Agreement,
on the opinion of counsel for the Builder and (ii) as to any matter
governed by the law of atny Jurlsdxctlon other than the State of New
York or the United States, on the opinion of counsel for the Builder,
the Lessee or the Guarantor as to such matter.

The obligation of the Vendor hereunder to make payment for any
of the Equipment assigned hereunder is hereby expressly conditioned
upon the Vendor having on deposit, pursuant to the terms of the Fi-
nance Agreement, sufficient funds available to make such payment and
upon payment by the Ownér-Trus\tee of the amount required to be paid
by it pursuant to subparagraph (a) of the third paragraph of Article 4
of the Conditional Sale Agreement. The Vendor shall not be obligated
to make any of the above-mentioned payments at any time after the
commencement of any prl(‘)ceedings specified in clause (¢) or (d)
of Article 16 of the Conditional Sale Agreement or if an event of de-
fault, or any event which with the lapse of time and/or demand provided
for in the Conditional Sale !Agreement would constitute an event of de-
fault, shall have occurred arlld be continuing under the Conditional Sale
Agreement. In the event that the Vendor shall not make any such pay-
ment, the Vendor shall reas‘mgn to|the Builder, without recourse to the
Vendor, all right, title and|interest of the Vendor in and to the units
of the Equipment with respect to|which payment has not been made
by the Vendor.

SECTION 5. The Vendor may assign all or any of its rights under
the Conditional Sale Agreement, including the right to receive any
payments due or to become|due to| it from the Owner-Trustee or the
Guarantor thereunder. In the event of any such assignment, any such
subsequent or successive assignee or assignees shall, to the extent of
such assignment, and upon giving the written notice required in Article
15 of the Conditional Sale AgLreemerllt enjoy all the rights and privileges
and be subject to all the obhgatlons of the Vendor hereunder.
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SECTION 6. The Builder hereby:

(a) represents and warrants to the Vendor, its successors and
assigns, that the Conditional Sale Agreement was duly authorized
by it and lawfully executed and delivered by it for a valid considera-
tion, that, assuming due authorization, execution and delivery by the
Owner-Trustee and the Guarantor, the Conditional Sale Agreement
is, in so far as the Builder is concerned, a legal, valid and existing
agreement binding upon the Builder in accordance with its terms and
that it is now in force without amendment thereto;

(b} agrees that it will from time to time and at all times, at the
request of the Vendor or its successors or assigns, make, execute and
deliver all such further instruments of assignment, transfer and
assurance and do such further acts and things as may be necessary
and appropriate in the premises to give effect to the provisions here-
inabove set forth and more perfectly to confirm the rights, titles and
interests hereby assigned and transferred to the Vendor or intended
sotobe; and

{c) agrees that, upon request of the Vendor, its successors and
assigns, it will execute any and all instruments which may be neces-
sary or proper in order to discharge of record the Conditional Sale
Agreement or any other instrument evidencing any interest of the
Builder therein or in the Equipment.

SeECTION 7. The terms of this Assignment and all rights and obliga-
tions hereunder shall be governed by the laws of the State of New York;
provided, however, that the parties shall be entitled to all the rights
conferred by Section 20¢ of the Interstate Commerce Act, such addi-
tional rights arising out of the filing, recording or depositing of the
Conditional Sale Agreement and this Assignment as shall be conferred
by the laws of the several jurisdictions in which the Conditional Sale
Agreement or this Assignment shall be filed, recorded or deposited, or
in which any unit of the Equipment shall be located, and any rights
arising out of the marking on the units of the Equipment.

SECTION 8, This Assignment may be executed in any number of
counterparts, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. It shall not be necessary for all
parties hereto to exeeute all counterparts or the same counterpart so
long as each party shall execute and deliver counterparts to each other
party. Although for convenience this Assignment is dated as of the date
first above written, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.
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IN WITNESS WHEREOF, the parties hereto, each pursuant to due cor-
porate authority, have caused this; instrument to be executed in their
respective corporate names| by duly authorized officials, and their re-

spective corporate seals to k?e hereunto affixed and duly attested, all as
of the date first above written.

FMC CORPORATION,

by e e
“Vice President =~ *
[CORPORATE SEAL]
Attest:
............ Assv,stomt Secretary e
MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, as Agent,
DY,
Assistant Vice President
[CORPORATE SEAL]
Attest:
|
e CorpomteTrust O]ﬁce'r .........

|

i
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STATE OF [LLINOIS | __ .
CouNTy OF COOK | 7

7

On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is a Vice President of FMC Corporation, that one of the

seals affixed to the foregoing instrument is the corporate seal of said

corporation, that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, and he acknowl-

edged that the execution of the foregoing instrument was the free act
and deed of said corporation.

Notary Public
[NOTARIAL SEAL]

My Commission expires

STATE OF MARYLAND |
CITY OF BALTIMORE  §

c@ e
8. 0

On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn, says
that he is an Assistant Vice President of Mercantile-Safe Deposit and
Trust Company, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public

[NOTARIAL SEAL]

My Commission expires
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ACKNOWLEDFMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy oif, and due notice of the assignment made by, the

foregoing Agreement and Aslsignment is hereby acknowledged as of the
date thereof.

UNITED STATES TRUST COMPANY OF
NEW Y4RK, as Trustee,

A

1 Assistant Vice President
|

|

|

\

{

\

BURLINGTON NORTHERN INC.,

Vice President

e ————

e e
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AGREEMENT AND ASSIGNMENT dated as of November 1,
1975, between FMC Corporation, a Delaware corporation (herein-
after called the Builder), and Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement).

WHEREAS the Builder, United States Trust Company of New York,
as trustee (hereinafter called the Owner-Trustee), under a Trust
Agreement dated as of the date hereof {hereinafter called the Trust
Agreement), with General Electric Credit Corporation (hereinafter
called the Owner), and Burlington Northern Ine. (hereinafter called
the Guarantor) have entered into a Conditional Sale Agreement dated
as of the date hereof (hereinafter called the Conditional Sale Agree-
ment), covering the construction, sale and delivery, on the conditions
therein set forth, by the Builder and the purchase by the Owner-Trustee
of the railroad equipment described in Annex B to the Conditional Sale
Agreement (said equipment being hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and American Rail Box Car Company
(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter called the Lease),
providing for the lease to the Lessee of the Equipment; and

WHEREAS the Guarantor has agreed to guarantee the obligations of
the Lessee under the Lease, and the terms and conditions of said guar-
anty are set forth in the Guaranty Agreement dated as of the
date hereof between the Guarantor and the Owner-Trustee;

Now, THEREFORE, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Vendor to the
Builder, the receipt of which is hereby acknowledged, as well as of the
mutual covenants herein contained, the parties hereto agree as follows:

SEcTION 1. The Builder hereby assigns, transfers, and sets over
unto the Vendor, its successors and agsigns:

(a) all the right, title and interest of the Builder in and to each
unit of the Kquipment when and as severally delivered to and ac-
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cepted by the Owner-Trustee subject to the payment by the Vendor
to the Builder of the amount required to be paid under Section 4
hereof and by the Owner-\Trustee to the Builder of the amounts due
under subparagraph (a) lof the third paragraph of Article 4 of the
Conditional Sale Agreement

(b) all the right, title land interest of the Builder in and to the
Conditional Sale A[greement (except the rlght to construct and de-
liver the Equlpment and the right to receive the payments specified
in subparagraph (a) of the third paragraph and in the fourth para-
graph of Article 4 thereof | payments specified in the last paragraph
of Article 15 thereof and relmbursement for taxes paid or incurred
by the Builder), and except as aforesaid in and to any and all
amounts which may be or become due or owing to the Builder under
the Conditional Sale Agreement on account of the Conditional Sale
Indebtedness (as deﬁned 1n the Conditional Sale Agreement) of the
Equlpment and 1nterest thereon and in any to any other sums be-
coming due from the Owner-Trustee or the Guarantor under the Con-
ditional Sale Agreement other than those hereinabove excluded; and

(¢) except as limited by|subparagraph (b) of this paragraph, all
the Builder’s rights, lltitles, interests, powers, privileges and remedies
under the Conditional Sale Agreement;

without any recourse hereunder, however, against the Builder for or
on account of the failure of the Owner-Trustee or the Guarantor to
make any of the payments provided for in, or otherwise to comply with,
any of the provisions lof the |Conditional Sale Agreement; provided,
however, that this Assignment|shall not subject the Vendor to, or trans-
fer, or pass, or in any way affect or modify, the obligations of
the Builder to deliver the Equiﬁ)ment in accordance with the Conditional
Sale Agreement or with respect to its warranties and agreements re-
ferred to in Article 141 of the| Conditional Sale Agreement or relieve
the Owner-Trustee or the Guarantor from their respective obligations
to the Builder contalned‘m Artlcles 2, 3, 4, 6, 8 and 14 of the Conditional
Sale Agreement (as such obhgatlons are limited by Article 22 thereof),

it being understood and‘ agreed that, notwithstanding this Agreement,
or any subsequent assighment pursuant to the provisions of Article 15
of the Conditional Sale Agreement, all obligations of the Builder to the
Owner-Trustee with respect to the Equipment shall be and remain en-
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forceable by the Owner-Trustee, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing assignment
and transfer, the Builder hereby authorizes and empowers the Vendor
in the Vendor’s own name, or in the name of the Vendor’s nominee, or
in the name of and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and enforce any and
all sums to which the Vendor is or may become entitled under this As-
signment and compliance by the Owner-Trustee and the Guarantor with
the terms and agreements on their parts to be performed under the
Conditional Sale Agreement, but at the expense and liability and for
the sole benefit of the Vendor,

SECTION 2. The Builder agrees that it shall construet the HEquip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion to the Owner-Trustee in accordance
with the provisions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully comply with
each of and all the covenants and conditions of the Conditional Sale
Agreement set forth to be performed and complied with by the Builder.
The Builder further agrees that it will warrant to the Vendor,
the Guarantor and the Owner-Trustee that at the time of delivery of
each unit of the Equipment under the Conditional Sale Agreement it
had legal title to such unit and good and lawful right to sell such unit
and that the Owner-Trustee received title to such unit free of all claims,
liens, security interests and other encumbrances of any nature except
only the rights of the Builder under the Conditional Sale Agreement
and the rights of the Lessee under the Lease; and the Builder further
agrees that it will defend the title to such unit against the demands
of all persons whomsoever based on claims originating prior to the deliv-
ery of such unit by the Builder under the Conditional Sale Agreement;
all subject, however, to the provisions of the Conditional Sale Agree-
ment and the rights of the Owner-Trustee and the Guarantor there-
under. The Builder will not deliver any of the Equipment to the Owner-
Trustee under the Conditional Sale Agreement until the Conditional
Sale Agreement and the Lease have been filed and recorded in accord-
ance with Section 20c of the Interstate Commerce Act (the Builder and
its counsel being entitled to rely on advice from special counsel for the
Vendor that such filing and recordation have oceurred).




SECTION 3. The Builder agrees with the Vendor that in any suit,
proceeding or action brought by|the Vendor under the Conditional Sale
Agreement for any instalment of, or interest on, the Conditional Sale
Indebtedness or the Equipment })r to enforce any provision of the Con-
ditional Sale Agreement,ithe Builder will indemnify, protect and hold
harmless the Vendor from and against all expense, loss or damage
suffered by reason of any defenlse setoff, counterclaim or recoupment
whatsoever claimed by the Owne- Trustee, the Lessee or the Guarantor
arising out of a breach by, the Builder of any obligation with respect to
the Equipment or the manufacture, construction, delivery or warranty
thereof, or by reason of any defense, setoff, counterclaim or recoupment
whatsoever arising by reason of any other indebtedness or liability at
any time owing to the Owner-Trustee the Lessee or the Guarantor by
the Builder. The Builder’s obhgatlon so to indemnify, protect and hold
harmless the Vendor is conflitional upon (a) the Vendor’s timely motion
or other appropriate act:lonr on the basis of Article 15 of the Conditional
Sale Agreement, to strike any defense, setoff, counterclaim or recoup-
ment asserted by the Owner-Trustee, the Lessee or the Guarantor in
any such suit, proceeding or action and (b) if the court or other body
having jurisdiction in such suit, proceeding or action denies such
motion or other action and accepts such defense, setoff, counterclaim
or recoupment as a triable ‘1ssue in such suit, proceeding or action, the
Vendor’s prompt notification to the Builder of the asserted defense,
setoff, counterclaim or recoﬁpment and the Vendor’s giving the Builder
the right, at the Builder’s| expense, to compromise, settle or defend
against such defense, setoff, counterclaim or recoupment.

-Except in the cases of ark{cicles or materials specified by the Lessee
and not manufactured by the Builder and in cases of designs, systems,
processes, formulae or cor]nblnatlons specified by the ILessee and
not developed or purported o be developed by the Builder, the Builder
agrees, except as otherwise specifically provided in Annex A to the Con-
ditional Sale Agreement, to lindemnify, protect and hold harmless the
Vendor from and against any and|all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees, in any man-
ner imposed upon or accruing against the Vendor or its assigns because
of the use in or about the construction or operation of any of the Equip-
ment of any design, system, processl, formula, combination, article or
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material which infringes or is claimed to infringe on any patent
or other right. The Vendor will give prompt notice to the Builder
of any claim actually known to the Vendor which is based upon any
such alleged infringement and will give the Builder the right, at the
Builder's expense, to compromise, settle or defend against such claim.
The Builder agrees that any amounts payable to it by the Owner-
Trustee or the Guarantor with respect to the Equipment, whether
pursuant to the Conditional Sale Agreement or otherwise, not hereby
assigned to the Vendor, shall not be secured by any lien, charge
or security interest upon the Equipment or any unit thereof.

SECTION 4. The Vendor, on each Closing Date fixed as provided in
Article 4 of the Conditional Sale Agreement with respect to a Group
(as defined in said Article 4} of the Equipment, shall pay to the Builder
an amount equal to the portion of the Purchase Price thereof which,
under the terms of said Article 4, is payable in instalments, provided
that there shall have been delivered to the Vendor (with an executed
counterpart to the Owner-Trustee), on or prior to such Closing Date,
the following documents, in form and substance satisfactory to it and
to its special counsel hereinafter mentioned, in such number of counter-
parts as may be reasonably requested by said special eounsel:

(a) an instrument from the Builder to the Vendor transferring
to the Vendor the security interest of the Builder in the units
of the Equipment in such Group, warranting to the Vendor and to
the Owner-Trustee that, at the time of delivery of such units under
the Conditional Sale Agreement, the Builder had legal title to such
units and good and lawful right to sell such units and that the Owner-
Trustee received title to such units free of all claims, liens, security
interests and other encumbrances of any nature except only the
rights of the Vendor under the Conditional Sale Agreement and the
rights of the Lessee under the Lease, and covenanting to defend the
title to such units against the demands of all persons whomsoever
based on claims originating prior to the delivery of such units by the
Builder under the Conditional Sale Agreement;

(b) a Certificate or Certificates of Acceptance with respect to
the units of the Equipment in such Group as contemplated by Article
3 of the Conditional Sale Agreement and §2 of the Lease;
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(¢) the opinions of counsel and officers’ certificates required by
Paragraph 6 of the Part1c1patlon Agreement dated as of the date
hereof, among the Lessee, the Guarantor, the Owner and the Owner-
Trustee; '

(d) an invoice of the Builder for the units of the Equipment in
such Group accompanled by or having endorsed thereon a certifica-
tion by the Owner-Trustee, the Lessee and the Guarantor as to their
approval thereof and Kan 1nv01ce of the Builder for the interest, if
any, payable to the Builder pursuant to the fourth paragraph of Artl-
cle 4 of the Condltlonaﬂ Sale Agreement

(e) an opinion of Messrs Cravath Swaine & Moore, who are act-
ing as special counsel for the Vendor and the Investors named in the
Finance Agreement, dated as of such Closing Date, stating that (i)
the Finance Agreement assuming due authorization, execution and
delivery by such Investors, has been duly authorlzed executed and
delivered and is a legalt valid and binding instrument, (n) the Condi-
tional Sale Agreement and the Lease, and the Lease Assignment
and the Consent (as deﬁned in the Condltlonal Sale Agreement)
have been duly authorlzed executed and delivered by the respective
parties thereto and are legal valid and binding instruments en-
forceable in accordance with |[their respective terms, (iii) this As-
signment has been duly authorized, executed and dehvered by the
respective parties thereto and is a legal, valid and binding instru-
ment, (iv) the Vendor lis vested with all the rights, titles, interests,
powers and privileges of the Bullder purported to be assigned to it
by this As51gnment (VQ the Vendor is vested with a valid security
interest in the units of the Equipment in such Group and such units,
at the time of delivery thereof to the Owner-Trustee under the Condi-
tional Sale Agreement, jwere free from all claims, liens, security in-
terests and other encumbrances (other than those created by the
Conditional Sale Agreement and the rights of the Lessee under the
Lease), (vi) no approval of the Interstate Commerce Commission or
any other governmental [authorlty is necessary for the valid execution
and delivery of the Cond1t10na1 Sale Agreement, this Assignment, the
Lease, the Lease Assignment or the Consent or if any such authority
is necessary, it has been obtamed (vii) the Conditional Sale Agree-
ment, this Assignment,| the Lease the Lease Assignment and the
Consent have been duly ﬁled and recorded with the Interstate
Commerce Commission in accordance with Section 20c of the Inter-
state Commerce Act and no other filing or recordation is necessary
for the protection of the rlghts of the Vendor in any.state of the
United States of Amerlca or in|the District of Columbia, and (viii)
registration of the CondltlonaI Sale Agreement, this Ass1gnment
or the certificates of interest |delivered pursuant to the Finance
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Agreement is not required under the Securities Act of 1933, as
amended, and qualification of an indenture with respect thereto
is not required under the Trust Indenture Act of 1939, as amended;
and such opinion shall also cover such other matters as may rea-
sonably be requested by the Vendor or such Investors;

{f) an opinion of eounsel for the Owner-Trustee, dated as of such
Closing Date, addressed to the Vendor and the Owner, stating that
the Finance Agreement, the Conditional Sale Agreement, the Lease,
the assignment thereof to the Vendor and the Trust Agreement have
been duly authorized, executed and delivered by the Owner-Trustee
and, assuming due authorization, execution and delivery by the other
parties thereto, are legal and valid instruments binding upon
the Owner-Trustee and enforceable against the Owner-Trustee in ac-
cordance with their terms;

{g) an opinion of counsel for the Owner, dated as of the first such
Closing Date, stating that the Trust Agreement has been duly autho-
rized, executed and delivered by the Owner and, assuming due
authorization, execution and delivery by the Owner-Trustee, is a legal
and valid instrument binding on the Owner;

(h) an opinion of counsel for the Builder, dated as of such Closing
Date, addressed to the Vendor, the Owner and the Owner-Trustee
to the effect set forth in clauses (iv} and (v) of subparagraph (e)
above and stating that (i) the Builder is a duly organized and exist-
ing corporation in good standing under the laws of its jurisdiction
of incorporation and has the power and authority to own its prop-
erties and to carry on its business as now conducted, (ii) the Condi-
tional Sale Agreement has been duly authorized, executed and de-
livered by the Builder and, assuming due authorization, execu-
tion and delivery by the other parties thereto, is a legal and
valid instrument binding upon the Builder and enforceable against
the Builder in accordance with its terms, and (iii) this Assignment
has been duly authorized, executed and delivered by the Builder and,
assuming due authorization, execution and delivery by the Vendor, is
alegal and valid instrument binding upon the Builder; and

{i) a receipt from the Builder for any payment {(other than the
payment being made by the Vendor pursuant to the first paragraph
of this Section 4) required to be made on such Closing Date to the
Builder with respect to the Equipment, unless such payment is made
by the Vendor with funds furnished to it for that purpose by the
Owner-Trustee or the Owner.

In giving the opinions specified in subparagraphs (e) and (f) of this

Section 4, counsel may qualify any opinion to the effect that any agree-
? o ]

ment is a legal, valid and binding instrument enforceable in accordance
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with its terms by a general reference to limitations as to enforceability
imposed by bankruptcy; insolvency, reorganization, moratorium or
other similar laws affecting the enforcement of creditors’ rights gen-
erally. In giving the opinion specified in said subparagraph (e), counsel
may rely (i) as to authorization, execution and delivery by the Builder
of the documents executed by the Builder and title to the Equipment
at the time of delivery th[ereof under the Conditional Sale Agreement,
on the opinion of counsel for the Builder and (ii) as to any matter
governed by the law of a'my jurliisdiction other than the State of New
York or the United Statés, on the opinion of counsel for the Builder,

the Lessee or the Guarantor asto |such matter.

The obhga‘clon of the Vendor hereunder to make payment for any
of the Equipment ass1gned hereunder is hereby expressly conditioned
upon the Vendor having on deposit, pursuant to the terms of the Fi-
nance Agreement, sufficient funds available to make such payment and
upon payment by the Ownter-Trulstee of the amount required to be paid
by it pursuant to subparag‘raph (a) of the third paragraph of Article 4
of the Conditional Sale Agreement The Vendor shall not be obligated
to make any of the abovelmentioned payments at any time after the
commencement of any proceedings specified in clause (¢) or (d)
‘of Article 16 of the Conditional Sale Agreement or if an event of de-
fault, or any event which W|1th the llapse of time and /or demand provided
for in the Conditional SalefAgreement would constitute an event of de-
fault, shall have occurred and be continuing under the Conditional Sale
Agreement. In the event that the Vendor shall not make any such pay-
ment, the Vendor shall reaé&gn to the Builder, without recourse to the
Vendor, all right, title and 1ntere\st of the Vendor in and to the units
of the Equipment with respect to\ which payment has not been made
by the Vendor.

SECTION 5. The Vendor; may assign all or any of its rights under
the Conditional Sale Agreement, /including the right to receive any
payments due or to becomei due to it from the Owner-Trustee or the
Guarantor thereunder. In the event of any such assignment, any such
subsequent or successive assignee or assignees shall, to the extent of
such assignment, and upon g[iving the written notice required in Article
15 of the Conditional Sale Aéreemeht, enjoy all the rights and privileges
and be subject to all the obligations of the Vendor hereunder.
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SECTION 6.  The Builder hereby:

{a} represents and warrants to the Vendor, its successors and
assigns, that the Conditional Sale Agreement was duly authorized
by it and lawfully executed and delivered by it for a valid considera-
tion, that, assuming due authorization, execution and delivery by the
Owner-Trustee and the Guarantor, the Conditional Sale Agreement
is, in so far as the Builder is concerned, a legal, valid and existing
agreement binding upon the Builder in accordance with its terms and
that it is now in force without amendment thereto;

(b} agrees that it will from time to time and at all times, at the
request of the Vendor or its successors or assigns, make, execute and
deliver all such further instruments of assignment, transfer and
assurance and do such further acts and things as may be necessary
and appropriate in the premises to give effect to the provisions here-
inabove set forth and more perfectly to confirm the rights, titles and
interests hereby assigned and transferred to the Vendor or intended
so to be; and

(¢) agrees that, upon request of the Vendor, its successors and
assigns, it will execute any and all instruments which may be neces-
sary or proper in order to discharge of record the Conditional Sale
Agreement or any other instrument evidencing any interest of the
Builder therein or in the Equipment.

SECTION 7. The terms of this Assignment and all rights and obliga-
tions hereunder shall be governed by the laws of the State of New York;
provided, however, that the parties shall be entitled to all the rights
conferred by Section 20c of the Interstate Commerce Act, such addi-
tional rights arising out of the filing, recording or depositing of the
Conditional Sale Agreement and this Assignment as shall be conferred
by the laws of the several jurisdictions in which the Conditional Sale
Agreement or this Assignment shall be filed, recorded or deposited, or
in which any unit of the Equipment shall be located, and any rights
arising out of the marking on the units of the Equipment.

SectioN 8. This Assignment may be executed in any number of
counterparts, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. It shall not be necessary for all
parties hereto to execute all counterparts or the same counterpart so
long as each party shall execute and deliver counterparts to each other
party. Although for convenience this Assignment is dated as of the date
first above written, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.
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IN WITNESS WHEREOF, the parFies hereto, each pursuant to due cor-
porate authority, have caused thi‘ls instrument to be executed in their
respective corporate names by duly authorized officials, and their re-

spective corporate seals to !;be hereunto affixed and duly attested, all as
of the date first above written.

|

FMC CORPORATION,

| DY,
l Vice President
|
[CORPORATE SEAL] |
Attest:
e
Assistant Secretary:[
MERCANTILE-SAFE DEPOSIT AND
i TRUST COMPANY, as Agent,
i
| DY
" Assistant Vice President
[CORPORATE SEAL] %
Attest: l
......................................... TP
Corporate Trust O jﬁce:'r

|




11

STATE OF ILLINOIS } o5t
CouNTY OF COOK | ™™~

On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is a Viee President of FMC Corporation, that one of the

seals affixed to the foregoing instrument is the corporate seal of said

corporation, that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, and he acknowl-

edged that the execution of the foregoing instrument was the free act
and deed of said corporation.

Notary Public
[NOTARIALSEAL]
My Commission expires
STATE OF MARYLAND ) <. -
CITY OF BALTIMORE | ™7
On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn, says
that he is an Assistant Vice President of Mercantile-Safe Deposit and
Trust Company, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was

signed and sealed on hehalf of said corporation by authority of its Board
- of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public

[NOTARIAL SEAL]

My Commission expires
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and |due notice of the assignment made by, the
foregoing Agreement and Assignment is hereby acknowledged as of the
date thereof.

UNITED STATES TRUST COMPANY OF
NEW YORK, as Trustee,

Assistant Vice President

BURLINGTON NORTHERN INC,,

ixecutive Vice President




